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STATE OF NORTH r::.a.'m‘f;mﬁr_ . .. .. INTHE GENERAL COURT OF JUSTICE
COUNTY OF PENDER 1"« — . SUPERIOR COURT DIVISION
) FILENO.: CVS
OLDE POINT PROPERTY QWNER'S 3 » | |
ASSOCIATION, INC. '
Plaintiff, :
HARBOUR VILLAGE YACHT CLUB INC.
Defendant

Now Comes the Plaintiff, Olde Point Property Owner's Association, by and through
counsel, claiming against Defendant Harbour Village Yache Club Inc. as follows:

1. Plaintiff Olde Point Property Owner's Association is a corporation organized under
Chapter 55A of the North Carolina General Starutes with its principal and registered
office in Pender County, North Carolina.

1. Plaintiff is a property owners association formed for the purpose of the common interest of
the property owners to preserve, protect, promote and enhance the quiet and peaceful
enjoyment of property ownership and the financial, physical, an aesthetic well-being of the
planned community known as “Olde Point Development, Phase I and Phase 11° as
identified in the Amended Declaration of Restrictive Covenants, Book 4700, Page 1,
Pender County Registry. (Exhibit 1-2020 Declarations).

3. Pursuant to N.C. Gen. Stat. § 47F-3-102(4), Plaintiff has the authority to “institute,
defend, or intervene in litigation or administrative proceedings on marters affecting the
planned community.”

4. All property owners in Olde Point Development have or will have suffer harm and he
directly affected by actions as set forth in the claims of relief below, including bur not
limited to William Keith, Section 5, Phase 1, Olde Point Development.



3. Defendant is a corporation organized under Chapter 55A of the North Carolina General
Statutes with its principal and registered office in Pender County, North Carolina,

6. Defendant is the owner of Lot 1 Rev., Section I, Olde Point Development, Phase 1, having
acquired said Lot 1 by way of deed recorded in Book 1516, Page 114, Pender County
Registry. (Exhibit 2-HVYC deed).

7. Defendant is the owner of the tract in Olde Point Development shown as “Parking Lot" as
shown on Map Book 22, Page 47, Pender County Registry and acquired by way of deed
recorded in Book 1516, Page 114, Pender County Registry. (Exhibit 2-HVYC Deed),

8. Defendant operates, manages, and maintains a private boating and social elub including a
clubhouse, recreation area, docks, and boat launch ramp, on Lot 1 Rev. and parking lot on
the *Parking Lot” tracr.

First Claim for Relief
Interference with Property Right

9. The allegations set forth hereinabove are incorporated by reference as if fully set forth
herein.

10. The “Parking Lot” tract was conveyed to Defendant from the Hanley Corporation on
Seprember 23, 1999 subject to the following restriction of use: “The above tract is
restricted for use only as a Parking Lot for the benefit of Olde Point Development, Inc., its
successors and assigns, Olde Point Associates Limited Partnership, its successors and
assigns, and Olde Point Property owners, which restriction shall run with land by
whomsoever owned.” (Exhibit 2-HVYC Deed).

11. Lot 1 Rev was conveyed to Defendant from the Hanley Corporation on September 23,
1999 subject to the following restrictions of use: *The above described Lot 1, Rev., is
conveyed subject to a perpetual easement hereby reserved in favor of Olde Poine lot
owners, and a perpetual and alienable easement hereby reserved in favor of Olde Point
Development, Inc. its successors and assigns, and Olde Point Associates Limited



partnership, its successors and assigns to use said Lot as a boat landing and recreation
area.” (Exhibit 2-HVYC Deed).
12, At the time of conveyance of the property, Olde Point property owner rights and easement,
the boat landing and recreation area included:
a. A boat ramp to the Intracoastl Waterway sufficient to load and unload a boat
from a trailer towed by a moror vehicle
Driveways
A pier, amp and floating dock extending out into the Intracoastal Watersay
Water access to spray off boats and trailers.
Beach
Pathway

m~ P AP oo

g. Trees
h. Picnic Tables
i. Horszeshoe Pit

13. Defendant has constructed a gate, allowing them to control and restrict aceess to the boat
landing and portion of the recreation area.

14. Defendant has enacted and published restrictions and requirements for Olde Point
property owners that are unreasonable, inconsistent with the deeded easements and
property rights, and contrary to North Carolina law. (Exhibit 3-Harbour Village Yacht
Club, Inc. Rules and Regulations for Non-Members; Exhibit 4- Registration Process for
2022 for Olde Point Residents).

13. On January 27, 2022, Plaintiff requested that Defendant remove the overly restricrive rules
and regulations for the use of the property and easement and provide evidence thar
maintenance costs for the easement were properly caleulated. (Exhibit 5-William Keith
1/27/2022 email).

16. On February 4, 2022, Plaintiff followed up with Defendant on the issues raised in the
January 27, 2022 email. (Exhibit 6-William Keith 2/4/2022 email).



17. On February 8, 2022, Defendant refused to change any of the Rules and Regulations for
Non-Members. (Exhibit 7-Gregory P. Leighton email).

18. Defendant has interfered with the property and easement rights of William Keith and all
the Olde Point property owners in the following respects:

Restricting “use of the boat ramp and parking lot for qualified non-members of
Harbour Village Yacht Club who own a boat.” (Exhibit 3-Harbour Village Yacht
Club, Inc. Rules and Regulations for Non-Memberz).

Requiring Olde Point property owners to “apply for access to the HVYC boat ramp
and parking lot.” (Exhibit 3-Harbour Village Yacht Club, Inc. Rules and
Regulations for Non-Members).

Requiring Olde Point property owners to "provide proof of ewnership and
insurance of the boat(s), trailer(s), and row vehicle(s)” (Exhibit 3-Harbour Village
Yacht Club, Inc. Rules and Regulations for Non-Members).

Limiting use to “access to the ramp area and parking let for launching and
retrieving registered boats.” (Exhibit 3-Harbour Village Yacht Club, Ine. Rules and
Regulations for Non-Members).

Towing of any unregistered vehicle. (Exhibit 3-Harbour Village Yacht Club, Inc.
Rules and Regulations for Non-Members).

Limiting parking to "registered vehicles.” (Exhibit 3-Harbour Village Yacht Club,
Inc. Rules and Regulations for Non-Members).

Prohibiting “[flishing, crabbing, swimming and sunbathing...from...the bulkhead.”
(Exchibit 3-Harbour Village Yacht Club, Inc. Rules and Regulations for Non-
Members),

Prohibiting “commercial use of the boat ramp or docks.” (Exhibit 3-Harbour
Village Yacht Club, Inc. Rules and Regulations for Non-Members),

Frohibiting *EXCESSIVE powering on to [boat owner's] trailer”™ with a warning
that “Failure to abide may result in permanent revocation of ramp privileges.”



{Exhibit 3-Harbour Village Yacht Club, Inc. Rules and Regulations for Non-
Members).

Requiring an indemnity agreement for the use of the easement. (Exhibit 3-
Harbour Village Yacht Club, Inc. Rules and Regulations for Mon-Members),
Asserting that the Defendant has the “right to deny the use of boat ramp and
parking lot to any person and any time.” (Exhibit 3-Harbour Village Yacht Club,
Inc. Rules and Regulations for Non-Members).

Asserting that the Defendant is “final authority on the interpretation of the policy
on nor-member use of the boat ramp and parking lot.” (Exhibit 3-Harbour Village
Yacht Club, Inc. Rules and Regulations for Non-Members).

+ Asserting that the Defendant “reserves the right to deny the privilege of continued
use of the boat ramp and parking lot to anyone who does not comply with all of
the...Rules and Regulations.” (Exhibit 3-Harbour Village Yacht Club, Inc. Rules
and Regulations for Non-Members).

. Restricting the "ramp and parking lot...for the use of...Olde Point ramp users
utilizing the ramp for boat launching.” (Exhibit 4- Registration Process for 2022 for
QOlde Point Residents).

Restricting the use to property owners and prohibiting guests of Olde Point
property owners to use the boat landing area. “Do not allow others outside of your
personal residence to use your key fob. Letting others use your fob can cause
deactivation and loss of use of the Boat Ramp." (Exhibit 4-Registration Process for
2022 for Olde Point Residents).

Restricting the use of property owners while renting out their property. “Renters of
property in Olde Point can receive a boat ramp key fob if the owner of the Olde
Point property agrees to relinquish their key fob during the rental period.” (Exhibit
4-Registration Process for 2022 for Olde Point Residents).



a. Requiring fees and possible late fees per tow vehicle /boat/trailer before allowing
Olde Point property owners access and use of their easement and property rights.
(Exhibit 4-Registration Process for 2022 for Olde Point Residents),

r. Requiring fees and possible late fees per tow vehicle/boat/trailer, rather than the
pro rata share of all Olde Point property owners as holders of the dominant estate
of the easements of the reasonable, general maintenance costs of the boat landing,
recreation area, and parking lot.

5. Other impermissible restrictions to Olde Point property owners use of the boat
landing, recreation area, and parking lot that will be shown through discovery and
trial.

19. As a proximate result of Defendant’s interference with casement and property rights,
William Keith and all Olde Point property owners have been injured or damaged and are
entitled to permanent injunctive relief,

Second Claim for Relief
Violation of Restrictive Covenants

20. The allegations set forth hereinabove are incorporated by reference as if fully set forth
herein,

21. Defendant took ownership of Lot 1 Rev and the Parking Lot tract pursuant to all
restrictions of record. (Exhibit 2-HVYC deed).

21 All lots and tracts in Olde Point Development, including Lot 1 Rev and the Parking Lot
tract are subject to the Declaration of Restrictive Covenants, originally effective on March
12, 1975, recorded in Book 481, Page 14, Pender County Registry and currenty as
amended at Book 4700, Page 1, Pender County Registry. (Exhibit 1-2020 Declarations).

23. All lots and tracts in Olde Point Development are limited to “residential purposes
exclusively.” (Exhibit 1-2020 Declarations, Sec. 6{2)).

4. An exception to the residential purposes restrictive covenant was provided for in the 1975
Declaration of Restrictive Covenants which provided "{e) The Developer further expressly



reserves to itself, its successors and assigns, the right to construct, lease, operate and
manage any club, marina, or other like facility with associaged amenities, upon any of the
property not designated as a residential lot for the mutual enjoyment of the owners and o
establish reasonable fees, rules and regulations for the use thereof.” (Exhibit 8-1975
Declarations).

25. The club exception continued unchanged in the 1989 Amended Declaration of Restrictive
Covenants. (Exhibit 9-1989 Declarations).

26. The 1989 Amended Declaration of Restrictive Covenants included Plaintiff in the
definition of “Developer” in the event there was no specified Owner or Developer or
successor or assign. (Exhibit 9-1989 Declarations).

27. Olde Point Development, Inc. was succeeded by Olde Point Associates Limited
Partnership as Developer,

28. Olde Point Associates Limited Partnership sold their last remaining property in Olde Point
Development and ceased to be the Developer or Owner in 2000.

I9. The 2020 Amended Declaration of Restrictive Covenants amended the club exception
rmn-dnghngumprmddhgdmﬂmﬂuper the power to assign and reserving that to the
Plaintiff. (Exhibit 1-2020 Declarations).

30. Defendant was never provided an valid assignment from Olde Point Development, Inc., or
Olde Point Associates Limited Parmership, Hanley Corporation, Olde Point Property
Owmer's Association, or any other entity who was or purported te be an Owner,
Developer, or their successor, to operate and manage a yacht club pursuant to the
Declarations.

31. In the alternative, any valid assignment of the rights to operate and manage a yache club
was revoked by the dissolution of the assignor or the removal of any such rights from the
assignor in the Declarations.

31 In the alternative, Plaintiff as the anly entity with the current authority under the
Declarations to operate and manage a yacht club or assign those rights, revokes any prior



assignment provided to Defendant to operate and manage a yacht dub within the Olde
Point Development.

33. Plaintiff asserts a claim for declaratory judgment pursuant to N.C. GEN. STAT. § 1-253 and
1-254 and Rule 57 of the North Carolina Rules of Civil Procedure through which Plaintiff
seeks to have the court declare and enter a judgment that Defendant has no valid current
assignment or authority to use Lot 1 Rev or the Parking Lot tract to manage and operate a
yacht club or to otherwise act contrary to the Amended Declaration of Restrictive
Covenants,

34. A genuine controversy exists between the Plaintiff and Defendant regarding the suthority
of the Defendant to manage and operate a yacht club within Olde Point Development.

35. Plaintiff is entitled to a declaratory judgment, pursuant to the provisions of N.C. Gen,
STAT. § 1-253 et. seq., that Defendant does not have the authority to manage and operate a
yach club within Olde Point Development; and that the Plaintiff is currently the only
entity that has the authority to operate and manage a yacht club within Olde Point
Development or provide en assignment ro another party to operate and manage 2 yacht
chub within Olde Point Development; and that Defendant cease and desist from operating
and managing a yacht club within Olde Point Development.

Third Claim for Relief
Preliminary and Permanent Injunctive Relief

36. The allegations set forth hereinabove are incorporated by reference as if fully set forth
herein.

37. Pursuant to the provisions of N.C. GEN, STAT. § 1485 and Rule 65 of the North Caroling
Rules of Civil Procedure, Plaintiff is entitled to preliminary and permanent injunctive
relief prohibiting Defendant from interfering with the easement and property rights of the
Olde Point property owners as shown in Plaintiff’s First Claim for Relief

38. Plaintiff is likely to succeed on the merits of the claims presented herein.



39. Olde Point property owners are in danger of suffering irreparable harm if relief is not
granted as Olde Point property owners are prevented from exercising and enjoying their
exsement and property rights and no future use or monetary remedy will repair the period
of lost use,

40. The conduct of Defendant at alleged herein provides grounds for the issuance of
permanent and preliminary injunctive relief.

Wherefore, the Plaintiff prays unto the court as follows:

1. That Plaintff have and recover against the Defendant a preliminary and permanent
injunction against restrictions and limitations on the easement and property rights of Olde
Point property owners to use and enjoy the boat landing area, recreation arca, and parking
lot beyond those contained in the deed recorded in Book 1516, Page 114, Pender County
Registry.

Z. That the Olde Point property owners are only responsible for their pro rata share of the
reasonable, general maintenance of their easement and property rights in the boat landing
area, recreation area, and parking lot,

3. For a judgment declaring that Defendant does nat have authority to operate a yacht club
within Olde Point Development.

4. For a judgment declaring that Plaintiff does have the authority to operate a yacht club
within Olde Point Development and has the authority to assign those rights.

3. For the costs of this action to be taxed against Defendant, including Plaintiff's reasonable
attorney’s fees pursuant to the Amended Declaration of Restrictive Covenants and North
Carolina law including N.C. GEN. STAT, § 47E.3.120.
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